Overview of Spanish Adoption Law

Although adoption in Spain is a lengthy process,’ it has become increasingly popular in
recent years. There are several reasons for this. Among other things, many Spanish opponents of
abortion or of in vitro or other artificial fertilization techniques promote adoption as a preferable
alternative. In addition, more and more celebrities are adopting foreign children. Finally, a new
adoption law, which came into force in 1987, triggered renewed interest in the subject.

As in other developed jurisdictions, in Spain the granting of an adoption order results in the
adopter(s) and the adopted child assuming the same legal relationship as if the child had been
born to the adopter(s). Responsibility for making the legally relevant adoption orders is vested in
the Spanish courts. Regional public entities competent for the protection of minors are
responsible for handling the adoption procedure.

Intercountry adoption has also become increasingly popular in Spain over the last years.
Among other things, this upward trend stems from a higher domestic demand for adoption on the
one hand and an insufficient number of Spanish children to adopt on the other. Fully
recognizing intercountry adoption, Spain ratified the Hague Convention on Protection and Co-
operation in Respect of Intercountry Adoption in 1995. However, Spain has not ratified the
European Convention on the Adoption of Children.

L. General Acts and Regulations Governing the Adoption Process in Spain
Domestically, the following acts and regulations govern the adoption process in Spain:

e Articles 172 to 180 of the Spanish Civil Code (“Codigé Civil”).? Entitled “On
adoption and other forms of child protection,” this chapter of the Codigé Civil
regulates the substantive law applicable to an adoption in Spain, its characteristics
and prerequisites, and the legal effects of an adoption order.

e Articles 779 to 781 of the Spanish Code of Civil Procedure.* These provisions
govern the judicial process leading to a valid adoption order.

e Articles 24 and 25 of the Organic Law 1/1996 for the Legal Protection of Minors.

e Other federal and regional provisions and regulations, which govern the
responsibilities and activities of public entities dealing with adoption.’

' On average, it takes nine years from the initial application to entry of the final adoption order. See the website

of the organization EUROADOPT, at http://www.euroadopt.org (last visited on 16 May 2004).

See EQUIPO JURIDICO DVE, Todo Sobre la Adopcién (1992) at pp. 9-10.
3 The full text of the Spanish Civil Code (“Cédigo Civil”) is available at
http://noticias.juridicas.com/base_datos/Privado/cc.html (last visited on 12 May 2004). All translations of
provisions of the Spanish Civil Code in this memorandum are unofficial own translations.
* The full text of the Spanish Code of Civil Procedure (“Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil”) is
available at http://noticias.juridicas.com/base_datos/Privado/11-2000.html (last visited on 12 May 2004).

See EQUIPO JURIDICO DVE, supra note 2, atp.75.
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The Spanish legislature passed a new adoption law on November 11, 1987, amending the
above-cited provisions of the Spanish Civil Code and Code of Civil Procedure. In 2000, the
provisions of the Spanish Code of Civil Procedure were further amended by the new procedural
code, the “Ley de Enjuiciamiento Civil”. These laws provided needed clarity on the Spanish
adoption process.

From an international perspective, Spain ratified the Hague Convention on Protection and
Co-operation in Respect of Intercountry Adoption (the “Hague Convention”), which came into
force on November 1, 1995. The purpose of the convention was to establish safeguards to ensure
that intercountry adoptions take into account the best interests of the child and provide for a
system of cooperation amongst Contracting States to ensure that these safeguards are respected.
Spain has not yet ratified the European Convention on the Adoption of Children.

II. Substantive Conditions for the Making of an Adoption Order

A. Who may be adopted?

Under Spanish adoption law, a “child” for the purposes of adoption is any person under
18 years of age who is not accountable for his or her own actions.® Whereas, historically,
Spanish adoption law also allowed for the adoption of adults, this is only allowed today in cases
in which, at the time of the making of the adoption order, there already exists a relationship of
hosting or cohabitation between the adoptee and the adopter(s) that commenced before the
adoptee was 14 years old and continued without interruption until the minor became an adult.’

B. Who may adopt?

With regard to the conditions concerning the adopting persons, the relevant Spanish law
sets forth requirements regarding, among other things, the civil status of the applicants, their age
and other characteristics.

1. Civil status requirements

Under the Spanish Civil Code, an ado;g)tion order can be made on a joint basis in favor of
married or unmarried couples living together.” This is the only circumstance in which the law
permits the joint adoption of a child by two people.’ Specifically, the Spanish adoption law does
not permit adoption by homosexual couples, since homosexual couples cannot marry under
Spanish law and cannot be considered as a de facto couple for the purposes of the Additional
Provision 3 of the Law of 11 November 1987.'° Being homosexual does, however, not
categorically exclude a sole applicant from adopting, but it is understood that the homosexuality

See Spanish Civil Code, at Article 175(2).

The reason for this restrictive regulation concerning the adoption of adults is the legislature’s willingness to
prevent the pursuit of certain non-desirable objectives through adoption (such as tax evasion). See EQUIPO JURIDICO
DVE, supra note 2, atp. 54.

8 See Spanish Civil Code, at Article 175(4) first sentence (“Apart from the adoption by a married couple, nobody
cannot be adopted by more than one adopter.”). See also Law of 11 November 1987, at Additional Provision 3,
according to which unmarried couples living in a stable relationship shall be treated equally to married couples.

See Spanish Civil Code, at Article 175(4).

10 See above at footnote 8.



of the adopter may well be taken into consideration by the Spanish authorities when assessing
the adopter’s suitability to adopt."'

A married person is entitled to adopt on a sole-adopter basis provided that the spouse’s
consent to the adoption is obtained, unless the couple is living apart and is separated by judgment
or mutual agreement.12 Finally, sole applicants, regardless of whether they fall within any of the
above cla%es, may also adopt, so long as the Spanish adoption authorities are satisfied that it is
desirable.

2. Age requirements

Whereas the Spanish adoption law does not set forth any upper age limits, an adopting
couple or an individual adopter must, as a general rule, be at least 25 years of age."* However,
where a married couple is adopting the child, only one spouse is required to have reached the age
of 25."° Adoption orders may not be made in favor of sole applicants under the age of 25, even if
they are 1réalated to the child. In addition, the adopter must be at least 14 years older than the
adoptee.

3. Religious / racial / other requirements

In certain circumstances, adoption is not possible because of an existing relationship
between the applicant and the adoptee. Specifically, SPanish law does not allow for the adoption
of: a direct descendant (children, grand-children, etc.); " a descendant in the second degree of the
direct line or; a child by its guardian until the terms of its guardianship has been approved.'®

Besides these limitations, Spanish adoption law does not set forth any racial, religious or
ideological requirements.

C. Standard applied before making an adoption order

In any matter before a Spanish judge relating to the making of an adoption order, the
welfare of the child is always the paramount consideration.!® The judge has to assess whether
the proposed adoption serves the adoptee’s social integration, the development of his personality
and his emotional stability.® In making this assessment, the judge must take into consideration
the wishes of the adoptee, provided that he or she is more than 12 years old as of the date of an

See EQUIPO JURIDICO DVE, supra note 2, at p. 59.

12 See Spanish Civil Code, at Article 177(2). See infra at Part IIL.B.1.

See EQUIPO JURIDICO DVE, supra note 2, at pp. 52-53.

See Spanish Civil Code, at Article 175(1) first sentence (“The adoption requires that the adopting person be 25
years of age.”). This age limit has been subsequently reduced by various amendments of the Spanish Civil Code.
See EQUIPO JURIDICO DVE, supra note 2, atp. 52.

'3 See Spanish Civil Code, at Article 175(1) second sentence.

16 See Spanish Civil Code, at Article 175(2) third sentence.

7" The reason for this prohibition is that there exists a biological and legal relationship which shall not be
concealed by way of adoption. See Equipo Juridico DVE, supra note 2, at p. 55.

'8 See Spanish Civil Code, at Article 175(3).

9 See Spanish Civil Code, at Article 176(1).

% Eouipo JURIDICO DVE, supra note 2, at p. 75.



application for an adoptlon order’' or, if younger, has sufficient judgment to appreciate the
proposed adoptlon

III.  Adoption Procedure
A. Who makes the adoption order?

In Spain, as in other developed jurisdictions, a judge grants the adoption order.”> Before
the entry of the adoption order, the public entities of the Autonomous Regions (“Comunidades
Auténomas’) responsible for the protection of minors* handle the adoption procedure.
Prospective adopters have to address their applications for an adoption order to these entities.
Once an application to adopt is made, the prospective parents undergo detailed assessment by the
relevant public entity. Only if the public entity is satisfied as to the applicants’ eligibility and
suitability to adopt will it then proceed to make a recommendation in their favor. Without such a
recommendation, the Judge can generally not proceed with the prospective adopters’ application
for an adoption order. 2

B. Consents required for making of adoption order

Adoption orders always require the consent of the adopter(s). The adoptee is also
required to consent if he or she is more than 12 years old. Further, an adoption order may not be
made without the consent of the child’s biological parents and the adopter’s spouse (provided
that the couple is not legally or de facto separated) The biological mother’s consent is valid
only if it is given at least 30 days after the birth.”’

There are also certain formal requirements relating to such consents. The Spanish Civil
Code (in conjunction with the relevant provisions of the Spanish Code of Civil Procedure)
requires that any consent be notarized or declared before a judge or the competent adoption
authority.”® Moreover, there are certain circumstances in which consents normally required for
an adoption order can be dispensed with. For example, under Article 175(2) of the Spanish Civil
Code, the judge may dispense with the required consent if he is satisfied that the person whose
consent is requlred cannot be found or if the biological parents have been deprived of their
paternal authonty

2l See Spanish Civil Code, at Article 177(1).

2 See Spanish Civil Code, at Article 177(3).

B See Spanish Civil Code, at Article 176(1).

** In Spanish, these entities are called the “Servicios de Proteccion de Menores.” See the website of Spain’s
Ministry of Justice, at www.justicia.es (last visited on 10 May 2004).

There are some exceptions to this rule. For example, the entity’s recommendation is not necessary where the
adoptee is a descendant in the third degree of the direct line or if (s)he is the adopter’s spouse’s child. See Article
176(2) third sentence of the Spanish Civil Code. For further information on the Spanish adoption procedure see the
website of Spain’s Ministry of Justice, at www.justicia.es (last visited on 10 May 2004).

% See Spanish Civil Code, at Article 177(2).

27 See Spanish Civil Code, at Article 177(2) fourth sentence.
2 See Spanish Civil Code, at Article 177(2) first sentence.
¥ See Spanish Civil Code, at Article 177(2).



Finally, there is a category of individuals whose consent is not required in order to make
the adoption order but who are entitled to be heard by the judge. That category includes the
adoptee’s parents (if their consent is not necessary to make the adoption order), the adoptee’s
guardian, the adoptee (if he or she is under the age of 12 and is deemed to have sufficient
capacity to consent), and the relevant public entity competent for the protection of minors.*°

IV.  Legal Effect of an Adoption

An adoption order is permanent and results in the adoptive parent(s) and the child
assuming the same relationship as if the child had been born to the adoptive parent(s). Upon the
making of the adoption order, the parents or guardians lose all parental rights over the child and
are freed from all duties. The legal relationship of the child with his former family is largely
extinguished.” These rights and duties are transferred to the adoptive parents.>>

However, the ties between the adopted child and his biological family subsist inasmuch
as they may constitute impediments to marriage.33 Consequently, an adopted person cannot
marry his biological sister or her biological brother. It bears emphasis that he cannot marry a
sibling from his new family either, an impediment justified by the legislature’s aim of
considering the adopted child as a member of the new family with equal rights and obligations.*

In general, an adoption order is irrevocable.”® Its effects are legally binding even if the
adoptee and the adopter(s) agree otherwise. Specifically, the biological parents are not entitled
to withdraw their consent once the adoption order has been made. Only where the biological
parents have not been able to participate in the adoption procedure according to Article 177 of
the Spanish Civil Code may the judge invalidate the adoption order. However, such a
declaration of invalidity can be problematic if, at the time the judgment is delivered, the
“adopted” child has already been in the custody of its adoptive parents for a protracted period of
time. Therefore, Article 180(2) requires that such an application has to be made within two years
of the making of the adoption order and that the requested declaration of invalidity must not
cause grave injury to the child.*®

V. Recognition of Foreign Adoptions

Intercountry adoption has become increasingly popular in Spain in recent years because
of the high demand for adoptions on the one hand and the insufficient number of Spanish

% See Spanish Civil Code, at Article 177(3).
3! See Spanish Civil Code, at Article 178(1) (“The adoption leads to the extinguishment of the legal relationship
between the adopted child and its former family.”). There are some very limited exceptions to this rule set forth in
Article 178(2) (e.g., where the adoptee is the child of the adopter’s spouse).

EQUIPO JURIDICO DVE, supra note 2, at p. 97 (“To sum up, the adopted child finds itself completely detached
from his family and completely integrated within the family of the adopter.”).
3 See Spanish Civil Code, at Article 178(3).
**  EQuiPo JURIDICO DVE, supra note 2, at p. 97. Further exceptions to this general rule are enshrined in Article
178(2) of the Spanish Civil Code. For example, the legal relationship between the adopted child and his parent is
not extinguished where the adoptee is the child of the adopter’s spouse.

See Spanish Civil Code, at Article 180(1).
36 See Spanish Civil Code, at Article 180(2).



children to be adopted on the other. Regarding the recognition of foreign adoptions, it should be
emphasized that the prospective adopters have to fulfill the same requirements as those set forth
for domestic adoptions by the Spanish Civil Code.”’

As to the procedure, Spaniards or foreigners domiciled in Spain may choose between four
different types of intercountry adoption procedures:

e Intercountry adoption through one of the Spanish public agencies specializing in such
adoptions;38

e Intercountry adoption through one of the so-called “Officially Recognized Entities for
Intercountry ~ Adoption”  (“Entidades de  Colaboracion en  Adopciones
[nternacionales”);39

e Intercountry adoption through private independent facilitators or other intermediaries
(this seems to be the most efficient procedure although it does not offer the same
degree of control and supervision of the adoption process as the two previous
possibilities); and

e Intercountry adoption through the initiative of groups or associations of parents

(“parent—initiated adoptiorls”)'40

As far as international conventions are concerned, to date, Spain ratified only the Hague
Convention on Protection and Coo-operation in Respect of Intercountry Adoption in 1995.*' 1t
has not ratified the European Convention on the Adoption of Children.

VI. Resources

For a comprehensive study of the Spanish adoption law, please see EQUIPO JURIDICO
DVE, Todo sobre la adopcién, Barcelona (1992).

For further information on the Spanish adoption procedure, please see the website of
Spain’s Ministry of Justice, at http://www .justicia.es.

For more information on intercountry adoption, please see the website of the adoption
organization EUROADOPT, at http://www.euroadopt.org/.

37
38

See supra at Part II.

A list of the Spanish governmental agencies responsible for adoption is available at http://www.euroadopt.org/
(last visited on 16 May 2004).

3 A list of the most important “Officially Recognized Entities for Intercountry Adoption” is available at
http://www.euroadopt.org/espaniolas.htm (last visited on 14 May 2004). See also Appendix 1.

%0 For details of these procedures see the website of the organization EUROADOPT, at http://www.euroadopt.org/
(last visited on 16 May 2004).

1" The full text of the Hague Convention, including a complete overview of the status of signatures and
ratifications, is available on the website of the Hague Conference on Private International Law, at
http://www.hcch.net/ (last visited on 12 May 2004).



For a list of the “Officially Recognized Entities for Intercountry Adoption”, please see
Appendix 1 to this memorandum.



Appendix 1

Officially Recognized Entities for Intercountry Adoption (ECAI)

(Source: website of the Spanish adoption organization EUROADOPT,
at http://www.euroadopt.org. Note: This list is not exhaustive.)
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